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Owner & CHIP® Deal ECB & DOB A Partial Defeat 
In Pamela Equities

In Pamela Equities Corp. v. NYC Environmental Control Board and NYC Department of

Buildings, 2017 N.Y. Slip Op. 32167(U), an owner challenged the city’s issuance of violations and

imposition of daily discretionary penalties for the actions of two tenants who, unknown to the

owner, rented out their apartments for transient use. The decision, issued in October 2017, gave

the owner a qualified victory by dressing down these agencies for arbitrarily inflating the penal-

ties imposed on the owner by $7,000. The qualification being that the court affirmed the lion’s

share of the penalties, totaling $43,080, and rejected the argument that the issuance of violations

to owners for the illegal activities of their tenants violates principles of due process.

The court held that while the Administrative Code makes it unlawful for anyone who owns or
occupies a residential apartment to use it for something other than permanent residence pur-

poses, N.Y. Admin. Code §28-210.3, it also mandates that “the owner shall be responsible at all

times to maintain the building and its facilities and all other structures regulated by this code in

a safe and code-compliant manner….” N.Y. Admin. Code §28-301.1. According to the decision,

the fact that an occupant might be penalized under §28-210.3 does not shield the owner from

their responsibility under §28-301.1, even for unknown and unapproved actions of an occupant. 
            

Aside from challenging the issuance of the violation to the owner, the case also challenged the

imposition of discretionary daily penalties ($1,000 per day for 45 days, the maximum amount of

days that can be assessed). Even if the court upholds the initial violation (with a penalty of

$5,080), the argument goes, it certainly could not approve of the excessive additional penalties

(totaling $45,000) given the owner’s lack of knowledge of the activity.  And while the court con-

cluded that there are factors to consider when reviewing the imposition of discretionary penal-

ties, the record in the case did not contain sufficient evidence regarding these factors to illus-

trate that the penalties imposed were an abuse of discretion. 
            

The court did set forth factors that could be considered, which are as follows:

1.  The owner’s efforts to assure its tenants’ compliance with the prohibition against 

    transient use, such as conspicuous provisions in the lease and written warnings

    distributed to tenants or posted in the building.

2.  The owner’s efforts to discover transient use, such as monitoring the building for 

    occupants who are not tenants or tenants’ household members. 

3.  An owner’s prompt corrective action once the transient use is discovered.

http://nycourts.gov/reporter/pdfs/2017/2017_32167.pdf
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hearing officer and respondents mechanically assessed

the maximum discretionary penalties by rote, resulting

in their failure to consider the correction of the second

violation before the end of the maximum 45 days of

daily penalties. The hearing officer and respondents like-

wise failed to consider the extent of harm to the public

from the transient use of petitioner’s apartments or

that petitioner engaged in no conduct exhibiting poor

moral character, derived no profit from the transient

use, and as of November 24, 2014, was taking all actions

possible to eliminate the violations.”

Any time a court dresses down ECB and DOB in so blunt a fash-

ion as Justice Billings did, and orders these agencies to refund

$7,000 in penalties arbitrarily imposed on an owner, it is undeni-

ably a good day for the multifamily building industry. And the

court also provided some guidance for owners regarding steps

that should be taken that would weigh against the imposition of

discretionary penalties (if evidence of those steps is put into the

record). But unfortunately, the good news stops there. In the rest

of her decision, Justice Billings upheld the constitutionality of the

penalties—including the discretionary penalties—imposed on

the owner, notwithstanding the undisputed fact that the tenants

in question had willfully concealed their illegal conduct from the

owner in order to maximize their profits. Pamela Equities Corp.

is therefore appealing Justice Billings’s decision to the Appellate

Division, First Department. Member contributions to the CHIP

Legal Fund permitting, CHIP intends to stand with this member

as amicus curiae on the appeal.

Daniel E. Katz of Rich, Intelisano & Katz, LLP represented the

owner in this case; while CHIP was represented by Brian D.

Graifman and Todd I. Nahins of Borah, Goldstein, Altschuler,

Nahins & Goidel, P.C. ◆

In Pamela Equities there was no evidence presented of the first

two factors, but the court found that the owner did not take

prompt corrective action, having waited until 32 days after the

DOB violation was issued before serving one of the offending

tenants with a notice of termination. While recognizing that the

eviction process could never be completed in 45 days, the court

declined to reduce the discretionary penalties, based on the

owner’s delay in initiating that process. 

But why did the court reduce the $45,000 in discretionary

penalties by $7,000? Those penalties can be imposed when there

is a transient occupancy violation in more than one apartment in

the building or when there is a subsequent violation by the same

person at the same apartment or building. Because one of the

violating tenants vacated their unit seven days before the end of

the 45-day period, there was no longer a violation in more than

one apartment in the building (nor was this a case involving a

subsequent violation) and thus the circumstances allowing for

daily penalties no longer existed. In this light, according to the

court, 

“ECB’s determination that petitioner did not prove that

the violating condition had been corrected before

February 10, 2015, when the [other offending] tenants

and occupants… vacated that apartment, is inconsis-

tent with Administrative Code §210.3 and 1 R.C.N.Y.

§102-0l(g)(1) and thus arbitrary.”

The court went on to chastise both DOB and ECB for abusing

their discretion during the violation adjudication process:

“[N]either the hearing officer’s recommendation nor

respondents’ final decision reflects any consideration

or balancing of factors bearing on the proportionality

of the discretionary penalties to be assessed. … The

Owner & CHIP® Deal ECB & DOB A Partial Defeat In Pamela Equities
continued from page 1

KEY TO ABBREVIATIONS

CO: carbon monoxide
CO: certificate of occupancy
CPLR: Civil Practice Law and Rules (NYS)
DC: DHCR Deputy Commissioner (NYS)
DHCR: Division of Housing and 
Community Renewal (NYS)
DOB: Department of Buildings (NYC)
DOF: Department of Finance (NYC)
IAI: individual apartment improvement
ICF: Income Certification Form
LRR: legal regulated rent

MCI: major capital improvement
OSC: order to show cause
PAR: petition for administrative review
RA: DHCR Rent Administrator (NYS)
RER: Rent and Eviction Regulations (NYC)
RGB: Rent Guidelines Board (NYC)
RPAPL: Real Property Actions and Proceedings Law
(NYS)
RSC: Rent Stabilization Code (NYS)
RSL: Rent Stabilization Law (NYC)
TCO: temporary certificate of occupancy
TPP: tenant protection plan
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Compliance Update
HPD Finally Publishes Combined Smoke/CO/Gas Leak Notice

DOB NOW Recap
Given the gradual pace of the DOB’s rollout of new modules of DOB NOW over the past year and

a half, it is a good time to advise CHIP members of the status quo, as well as what is to come: 

• November 20, 2017: “DOB Violations for Elevators”.  Since this date, new re-inspection

requests to clear elevator violations have only been accepted electronically, via the DOB NOW:

Inspections module.

• December 4, 2017:“Electrical Jobs”.  As of this date, all elevator job filings must be submitted

electronically through the DOB NOW: Build module, with the exception of job filings that require

submission to the Electrical Advisory Board, which will continue to be accepted in person.

• December 11, 2017: “Elevator Jobs”.  As of this date, all elevator job filings must be submitted

electronically through the DOB NOW: Build module.

• January 15, 2018:“Inspections: Development Construction, Plumbing, and Electrical”.  As of

this date, these filing types will be added to the DOB NOW: Inspections module, which will also

be enhanced to enable owners and other users to request sign-offs for final CO's or TCO's.

The following table summarizes DOB NOW’s current and imminent offerings:

Finally, DOB has promised to “soon” inaugurate a fourth DOB NOW module: DOB NOW: Licensing,

which “will provide online exam filing, issuance, and renewal for Licensees”.

For those owners not fully "with the program" yet, DOB NOW allows the primary owner designated

in a job filing to make payments, view forms and documents included in the filing and receive e-mail noti-

fications from DOB related to the filing.  You must register for eFiling before you may access DOB

NOW.  For more information concerning the available job filing categories, and to sign up for a free

training session, click here. ◆

Nearly a month after the effective date of

new rules adopted by HPD for the form and

content of the mandatory smoke detector,

CO detector, and gas leak emergency proce-

dure common-area notices, HPD has posted

a content-compliant sample of the com-

bined, 3-in-1 notice on its website. But

beware of obsolete versions of the smoke

and CO detector notices that are still post-

ed on a different page on the HPD website.

Please contact the CHIP office if you are

seeking: a) a vendor to supply the foregoing

notices in the proper format, ready to be

posted in your buildings; or b) a sample gas

leak or 3-in-1 notice containing the option-

al item 4 recommended by CHIP, advising

tenants to contact the owner in the event

of a gas leak after first contacting 911 and

the utility. ◆

http://www1.nyc.gov/site/buildings/industry/industry.page
http://www1.nyc.gov/site/buildings/industry/dob-now.page
http://www1.nyc.gov/assets/hpd/downloads/pdf/Owners/sample-notice-combined-suspected-gas-leak-smoke-carbon-monoxide.pdf
http://www1.nyc.gov/assets/hpd/downloads/pdf/Owners/sample-notice-combined-suspected-gas-leak-smoke-carbon-monoxide.pdf
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Prices of commodities and equities seem to be taking a breather this week, but less so from lack of more supportive news than from lack

of any major negative news.  

Saudi-Iranian tensions are an underlying unknown, and the “market balancing efforts” continue to dominate the OPEC-speak ahead of their

next gathering. ◆

For More Info Call Jim Slattery at (914) 847-0317

Fuel Price Index

Sponsored by our friends at

Adjoining Construction In New York City: Some Unsettled Issues
by Juan C. Restrepo, Esq.

With the continued growth in construction in New York City, adjoining

construction disputes have become more prevalent in recent years.

For a developer or contractor,  an uncooperative neighbor can severe-

ly hamper the construction project and cause severe cost overruns.

For a neighbor, construction next door is not only an uninvited nui-

sance, but may also present dangers. The best way to address the con-

cerns of all parties is through a negotiated agreement setting forth the

terms for access to the adjoining property and the responsibilities and

obligations of both property owners. But if negotiations fall apart

because of an unwilling party or unreasonable demands, what can a

property owner do to gain access to an adjoining property?

One avenue under the law is RPAPL §881, which authorizes the initi-

ation of a court proceeding through which a developer or property

owner can compel  access to a neighbor’s property for the purpose

of performing improvements or repairs.

As a threshold matter, an adjoining owner may not have to resort to

a §881 action, given that the NYC Building Code places liability for

construction-related damages on the owner who does not grant a

reasonable request for access. See NYCBC §3309.2, which places the

responsibility of “affording any license to enter adjoining property

upon the owner of the adjoining property involved”; see also §3309.3,

requiring the developer to conduct a physical examination of the

adjoining premises prior to the commencement of the operations, and

at reasonable periods during the progress of construction, but only

“when permission to enter upon the adjoining property has been

obtained.” And §3309.4, requiring the developer to “preserve and pro-

tect from damage any adjoining structures, including but not limited to

the footings and foundations, provided such person is afforded a

license… to enter and inspect the adjoining buildings and property.” If

such access is refused, the duty to preserve and protect the adjoining

property devolves upon the owner of such property.

Underpinning: License or No License

Underpinning is often made a negotiated term of a license agreement.

However, is an RPAPL §881 proceeding a proper basis for underpinning

work? Some courts have said no, holding that underpinning constitutes

a permanent intrusion, outside the scope of the proceeding.1 But at

least one court has upheld the inclusion of underpinning in a license

agreement as a fully negotiated term.2

A more complex question is raised when dealing with party-walls. A

party-wall is a wall common to two buildings or rooms; accordingly,

both parties have a reciprocal easement and share equal responsibility

and liability with respect to a party-wall.3 Can a developer sharing a

party-wall with a neighbor extend and underpin said party-wall? The

NY Court of Appeals has held that either party may extend the party

wall, provided that it does not impair the structural integrity of the wall

or adjoining property.4 But in July 2017, the NY Supreme Court held

that the underpinning of a party-wall constituted a permanent tres-

pass, denying the neighbor’s request to remove the underpinning since

the developer was unable to show that its removal would not damage

both the neighbor’s and the developer’s property.5 Hence, whether a

developer can force a neighbor to provide access to install underpin-

ning of a party-wall in a §881 proceeding remains an unsettled issue.

Compensation for Loss of Rental Value, Air, Ventilation,
or View

Another commonly encountered issue is a neighbor’s request for

compensation due to loss of rental value, air, view, or ventilation.While

RPAPL §881 case law affords a neighboring property owner the right

to be compensated for loss of use of a licensed area, the courts have

yet to furnish any direct guidance as to compensation for loss of rental

value. However, the statute suggests that compensation is not

required, since it explicitly affords a neighbor the right to evict an unco-

operative tenant. This is consistent with language found in standard res-

idential and commercial leases.

The issues of air, ventilation, and view often arise in connection with a
neighbor’s lot line windows. Lot line windows do not carry a light

continued on page 13
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subject premises.” The owner opposed the tenant’s motion, deny-

ing that these allegations formed a colorable basis for a claim of

fraud, and arguing that a 32-year lookback period would be undu-

ly burdensome, as well as grossly inconsistent with the four-year

rule. 

In deciding the tenant’s motion, the Housing Court ostensibly

applied the “ample need” standard for permitting discovery in

summary eviction proceedings, NYU v. Farkas, 121 Misc.2d 643,

644 (Ct. App. N.Y. County 1983), in holding as follows:

“Discovery, in this instance, is ultimately related to [ten-

ant’s] defense that the subject premises is rent stabi-

lized. [Tenant] claims that the subject premises was

improperly deregulated and as a result, discovery is

needed for a time period prior to [the] four-year

statute of limitations.”

[Citations omitted.] But rather than the 32-year lookback period

urged by the tenant, the court only authorized disclosure of

rental records “from January 2004 to the present” [MN Baldwin

Isham LLC v. Carpenter: Index No. 86772/15, NYLJ 10/24/17

1202801006656 (Civ. Ct., New York, Judge Asforis, 9/22/17)].

Succession Claim Fails For Lack Of Documentary
Evidence Of Non-Traditional Relationship

An owner filed a holdover proceeding against the occupant of a

rent-controlled apartment, alleging that his license to occupy had

expired upon the death of the tenant-of-record. The occupant

asserted a succession defense, alleging that he and the decedent

“were in love and in a spousal like relationship,” and had resided

together in the apartment for 43 years.

At the ensuing trial, the occupant attempted to prove the indicia

of a non-traditional familial relationship under RER §2204.6(d)(3),

briefly paraphrased as follows: a) longevity of the relationship; b)

sharing of household expenses; c) intermingling of finances; d)

joint engagement in “family-type activities”; e) formalization of

“legal obligations, intentions, and responsibilities to each other”;

f) “holding themselves out as family members”; g) regular per-

formance of daily family functions for one another; and h) “any

other pattern of behavior, agreement, or other action which evi-

dences the intention of creating a long-term, emotionally com-

mitted relationship”.

In surveying the trial evidence, the Housing Court first noted that

the occupant had listed another address on his tax returns, and

had failed to introduce any documentary evidence linking the

apartment’s address to his name, or demonstrating that the

alleged couple had ever formalized their relationship or obliga-

tions to one another. The court then cited the absence of photo-

graphs of the two men together or “letters, cards or notes from

HOUSING COURT ROUND-UP
First Department Upholds 4-Year Rule,
Distinguishing Grimm

[Although not from Housing Court, we know this case will be of

interest to our members.]

A tenant brought an action against an owner in state Supreme

Court, asserting causes of action for declaratory relief, injunctive

relief, and overcharge. The gravamen of the tenant’s claims was

that the sizable increase in the apartment’s rent from 1990 to

1991 attributed to IAI’s was “sufficient to establish a colorable

claim of fraud” under Matter of Grimm v. DHCR, 15 N.Y.3d 358

(2010). The owner argued that there was insufficient evidence to

justify pre-base date discovery and liability under Grimm. After

the court granted summary judgment to owner, tenant appealed.

A five-judge panel of the Appellate Division unanimously affirmed,

modifying the Supreme Court’s decision only to the extent of

declaring the apartment deregulated. According to the panel, the

tenant’s “mere skepticism about the quality or extent of [the

1990-91] improvements” failed to satisfy the Grimm standard for

setting aside the four-year rule. Citing 18 St. Marks Place Trident

v. DHCR, 149 A.D.3d 574, 575 (2017), the panel went on to hold

that "[e]ven if the 1990 to 1991 [IAI’s] were disregarded, and only

renewal and vacancy increases applied, [owner] demonstrated

that the rent would have reached the deregulation threshold by

the time [tenant] leased the apartment [in 2011]” [Breen v. 330

E. 50th Partners, L.P.: Index No. 155244/15, 2017 N.Y. Slip Op.

07402 (App. Div. 1st Dept., 10/24/17)].

Allegation Of Fraud Trumps 4-Year Rule

An owner filed a nonpayment proceeding against a tenant, alleging

$5,775 in arrears based upon a market rent of $1,450 a month.

Representing herself, the tenant consented to judgment in the full

amount, with execution of the warrant of eviction stayed for 45

days. After prevailing on two successive OSC’s to extend the

deadline, and filing a third to vacate the judgment, the tenant

retained counsel and moved to amend her answer to assert an

overcharge counterclaim, now arguing that the apartment had

been improperly deregulated, since $20,789.44 in claimed IAI’s

could not have been performed in 2006, “based on the condition

of the apartment when she moved in.”

After the court granted this third OSC as well as the tenant’s

motion to amend her answer, she moved for leave to conduct dis-

covery relating to the rental history of the apartment over the

previous 32 years, on the grounds that: 1) the owner had engaged

in a “fraudulent scheme to destabilize the apartment” under

Grimm by means of the questionable IAI’s; and 2) the “DHCR

registration for rental increases prior to 2007 is inconsistent with

[owner’s] decision to charge preferential rents of $800.00 in

2005 and $900.00 in 2006 after improvements were made to the

continued on page 11
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 DHCR ROUND-UP
DHCR Declines To Clarify 2015 High-Rent
Vacancy Deregulation Provision

An owner filed a petition with DHCR for the high rent, high

income deregulation of a Manhattan apartment pursuant to

RSC §2520.11(r), based on the tenant’s admitted income in

excess of $200,000 during each of the preceding two years

and a LRR equal to or greater than $2,700 per month. The RA

terminated the proceeding, based on the fact that upon the

most recent vacancy, “the rent exceeded the threshold

amount required for luxury vacancy decontrol of the apart-

ment and so the high income rent deregulation provisions

were not applicable.” Therefore, the RA’s order concluded,

“the subject apartment was not under the jurisdiction of the

agency”.

The owner filed a PAR to request clarification of the RA’s

order, i.e., by expressly informing the owner whether and on

what grounds the apartment had been deregulated.

The DC denied the PAR, simply reiterating the RA’s finding

that the “legal rent… when the current tenant first moved

into the apartment [in 2015] was $3,700 per month” and that

because this exceeded the $2,700 deregulation threshold in

effect at the time, “the subject apartment was not under the

jurisdiction of this agency” [Admin. Rev. Dckt. No.

EV410035RO (8/16/17)].

Postscript: According to the owner’s counsel, the vacancy

occurred after the effective date of the Rent Act of 2015 and

the $2,700 threshold was not met until the LRR was aug-

mented by IAI increases and a vacancy increase. This is the

first decision we have come across that interprets the high-

rent vacancy deregulation provisions of the Rent Act of

2015—and notably does so in a manner opposite to the

Altman court’s reading of the high-rent deregulation provi-

sions of the Rent Act of 2011. However, because the decision

does not restate the facts, its true meaning is obscure.

Imperfect Service Of ICF Thwarts Deregulation

An owner filed a petition for the high rent, high income dereg-

ulation of an apartment pursuant to RSC §2520.11(r), alleging

that the tenant’s income had exceeded $200,000 during each

of the preceding two years and that the LRR was equal to or

greater than $2,500 per month. The tenant opposed the peti-

tion, denying that she had been served with the ICF, as

required by RSL §26-504.3 and RSC §2531.2.

After verifying with the NYS Department of Taxation and

Finance that the tenant’s income did in fact exceed $200,000

during each of the preceding two years, the RA granted the

owner’s petition to deregulate the apartment. The tenant filed

a PAR, reiterating her argument that the owner had failed to

serve her with the ICF.

In his decision, DC Pascal first noted that under RSC §2531.2,

summarized in DHCR Fact Sheet #36, “the owner must serve

the ICF on the tenant by either personal delivery, certified

mail, or regular first class mail, and must obtain and retain the

specified proof of service,” depending on which of the three

permissible methods of service is employed. In this case, the

DC noted, the owner had sent the ICF to the tenant via the

second method: certified mail. But rather than merely

requesting proof of delivery, or restricting delivery to the ten-

ant—either of which would have satisfied RSC §2531.2—the

owner had requested a return receipt (green card), which the

doorman, not the tenant, had signed. The DC further found

that the doorman’s affidavit submitted to the RA, averring that

he had signed the return receipt and that “it is the company’s

procedure at the building for the doorman to sign for and

accept such mail for which a signature is required and then

deliver it to the tenants” was insufficient to overcome the

tenant’s sworn averment that she had never received the ICF.

The DC therefore granted the tenant’s PAR, revoking the dereg-

ulation order [Eve Robbins: Admin. Rev. Dckt. No. EW410065RT

(8/29/17)].

DHCR Finds No Fraud in J-51 Case Under Grimm,
Then Hits Owner With 26-Year Recalculation
Under Lucas

The tenant of an apartment subject to the RSL solely by

virtue of the owner’s receipt of J-51 tax benefits during the

first seven years of her tenancy (1984-1991) filed an over-

charge complaint with DHCR in 2009, alleging that the owner

had improperly treated the apartment as deregulated begin-

ning with her first lease following the expiration of the bene-

fits. Although, beginning with the 1989 stabilized renewal

lease, the owner had attached a rider advising the tenant of

the impending expiration of the J-51 benefits—and with them,

the rent stabilization—the tenant argued that the owner’s fail-

ure to attach such a rider to the previous leases meant that

the apartment remained subject to the RSL down to the pres-

ent day. The owner argued that the failure to attach the J-51

riders to the pre-1989 leases was “a mere administrative

oversight” and that the four-year rule precluded inquiry into

rental events prior to the 2005 base date.

The RA sided with the tenant in determining that the apart-

ment remained subject to the RSL due to the imperfect chain

of J-51 riders, but sided with the owner to the extent of

deeming the rent actually charged on the base date, $3,148, to

be the LRR on that date. The RA then applied RGB increases

continued on page 11
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since that date and trebled the overcharge, as the owner had

failed to establish that the failure to attach the riders was not

willful; resulting in a total award to the tenant of $8,069. 

A PAR and then an Article 78 petition were filed, which led to

the matter being remanded to DHCR.

In reconsidering the RA’s order, DC Pascal again rejected the

tenant’s contention that the failure to attach the J-51 riders

prior to 1989 proved the existence of a “fraudulent scheme to

destabilize the apartment”. In doing so, he distinguished Grimm:

The failure to include riders containing J-51 expiration

notices was not at issue in Grimm. The Grimm matter

involved a case of attempted deregulation following a

vacancy where the owner improperly increased the

rent. Here, petitioner has been in continuous occupan-

cy since 1984 and the matter does not involve a pur-

ported impermissible vacancy deregulation. Indeed,

even if petitioner could point to illegal rent increases

during her 32 year continuous tenancy, such increases

could not support a fraudulent scheme to deregulate

the apartment where there is no vacancy and there can

thus be no improper vacancy decontrol as was the case

in Grimm.

…

Once realizing its error, the owner included the notice

in the 1989 renewal lease, not in an attempt to deceive

[tenant] but in a failed attempt to preserve the auto-

matic deregulation of the apartment in two years once

the J-51 benefits expired. Given that the 1984 vacancy

lease was executed prior to the J-51 notice provisions

enacted in 1985, the owner’s actions, while incorrect,

do not rise to fraudulent conduct. 

But the DC went on to grant the tenant’s PAR in part, by deem-

ing the base date rent of $3,148 to be “unreliable” pursuant to

72A Realty Associates v. Lucas, 101 A.D.3d 401 (1st Dept. 2012),

in that it was the result of “an erroneous deregulation of a J-51

apartment prior to the base date.” The DC therefore cast aside

the four-year rule and recalculated the LRR based on RGB

increases since 1991, when the tenant signed her first market

lease, as she and the owner both believed, in accordance with

legal precedent and DHCR’s guidance at that time, that the

apartment was no longer subject to the RSL following the expi-

ration of the J-51 benefits.

The recalculated LRR on the base date, $2,700.78, increased the

tenant’s overcharge award from $28,705 to $117,603 for the

period from 2005 through 2011, including treble damages

resulting from the DC’s affirmance of the RA’s determination of

willfulness [Wendy Kreloff: Admin. Rev. Dckt. No. ER410014RP

(9/21/17)]. ◆

DHCR Round-Up
continued from page 9

Housing Court Round-Up
continued from page 7

one to the other”; as well as the occupant’s admission, corroborated

by the decedent’s brother, “that the two did not hold themselves

out as a couple to friends and family.” Finally, the court noted that

the occupant had never visited the decedent in the nursing home

where he spent his final months. Notwithstanding the occupant’s

explanation that the decedent preferred to keep their relationship

quiet, the court found that he had failed to meet his burden to

prove succession rights under RER §2204.6(d)(3), and therefore

granted the owner a judgment of possession [66 W. 69th St. LLC v.

Norton: Index No. 56519/15, NYLJ 10/12/17 1202799922354 (Civ.

Ct., New York, Judge Lau, 9/28/17)]. ◆
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Adjoining Construction In New York City:
Some Unsettled Issues
continued from page 5

and air easement over the adjoining
property6,  and generally the property
owner assumes the risk of   those
windows being blocked. 7 Therefore, a
developer is not generally required to
compensate a neighboring owner for
loss of air, ventilation, or view as part
of a license/access agreement, which
has the effect of placing the burden
on the unsuspecting neighbor to find
alternative means of ventilation, e.g., a
mechanical system. 

Neighbor’s Consent Rights

The above discussion assumes that

DOB has granted a permit for the

construction work, since, while a

developer or property owner may be

willing to risk undertaking work with-

out a license or access agreement,

most would not risk undertaking

work without a DOB permit.

However, the calculus in forgoing a

license agreement may change based

on DOB’s new, unwritten policy of

requiring, as a condition of pulling a

permit, either a fully executed

license/access agreement or evidence

that a §881 proceeding has been filed.

This new policy appears to under-

mine NYC Building Code §3309’s

incentives for the adjoining property

owner to negotiate access rights with

the developer. 

One of the most unsettling aspects of

adjoining construction is the neigh-

bor’s lack of information concerning

the developer’s plans. Hence, during

negotiations, an adjoining property

owner will often object until receiving

full disclosure of approved construc-

tion and site protection plans. The RPAPL

§881 case law does not touch upon a neigh-

bor’s right to deny consent to these plans; nor

does the NYCBC provide sufficient guidance

in its provisions concerning site safety plans.8

The lack of guidance and authority respecting
§881 proceedings, particularly in relation to
NYCBC §3309, may stem from the fact that
these statutes govern highly complex and tech-
nical matters that perhaps are best resolved
either through informal negotiation or media-
tion. Given the rapidly changing NYC land-

scape, adjoining construction issues will no
doubt become even more prevalent in the
coming years.  Nonetheless, there is no ques-
tion that both parties will benefit from full dis-
closure and some limited consent rights as part
of a negotiated access/license agreement.◆

Juan C. Restrepo is the principal attorney of Restrepo, P.C.,
which focuses its practice on residential and commercial real
estate transactions; business, construction, and development;
and construction contract, business, and real property litiga-
tion. This article should not be construed as legal advice; nor
does it create an attorney-client relationship between the
author and the reader.
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1 154 E. 62 LLC v. 156 E 62nd ST. LLC, 2017 NY Slip Op 31576
(Sup. Ct., N.Y. Co. 2017); Broadway Enterprises, Inc. v. Lum, 16 A.D.3d
413 (2d Dep’t 2005).

2 Shah v. 20 E. 64th ST. LLC, 2017 NY Slip Op 32028 (Sup. Ct., N.Y
Co. 2017).

3 Brooks v. Curtis, 50 N.Y. 639 (1873).

4 Id. 

5154 E. 62 LLC v. 156 E 62nd ST. LLC, 2017 NY Slip Op 31576
(Sup. Ct., N.Y. Co. 2017).

6 Chatsworth Realty 344 LLC v. Hudson Waterfront Company A LLC,
309 A.D.2d 567 (1st dept. 2003).

7 D'Inzillo v. Basile, 180 Misc. 237 (Sup. Ct., Kings Co. 1943). 

8 N.Y.C. Adm. Code 28-701.2C33d, §3310, passim.
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SAVE THE DATEÎ
CHIP®’s Annual “Build, Buy, Hold, Sell” Seminar: 
Strategies & Expectations for the NYC Real Estate Market
Were your real estate investment goals met in 2017? What’s the likelihood of their being fulfilled in 2018 and beyond? Is multifamily pricing
based on solid economic data? Who is selling and who is buying, and why? What are alternatives to investing to NYC residential real estate? Our
panel of experts will discuss these issues and more. Panelists will include some of the most well-respected players in the business, including the
city’s top brokers, lenders, and deal-makers who are active in the current market.

Î

◆ LOCAL LAWS REGARDING “CONSTRUCTION 
SAFETY” AND “TENANT HARASSMENT” 
TAKE EFFECT DECEMBER 28—This is the effective 

date of Local Laws 149 (DOB audits of self-certified 

construction projects), 150 (inclusion of correction date in 

DOB vacate orders), 151 (creating inter-agency task force 

on construction practices in occupied multiple dwellings), 

153 (unsatisfied ECB judgments become tax liens), 154 

(toughening TPP requirements), 156 (increased penalties for 

work without a permit), 157 (increased penalties for violation 

of a stop work order), 159 (Safe Construction Bill of Rights), 

160 (no permit for owner who owes more than $25k to City), 

161 (creating DOB Office of the Tenant Advocate), 162 

(rebuttable presumption of tenant harassment), 163 (repeated 

contacts or visits as tenant harassment), 164 (service 

interruptions and baseless court proceedings as tenant 

harassment), and 165 (doubling penalties for tenant 

harassment).

◆ 2017 BOILER INSPECTION CYCLE ENDS 
DECEMBER 31—This is the last day to perform the 2017 

boiler inspection. High-pressure boilers require two inspections 

(internal and external) per inspection cycle, which must be six 

months apart. Low-pressure boiler inspections must be 

conducted once each inspection cycle, but the low-pressure 

inspection must be at least six months after the previous low-

pressure inspection. Inspection results must be filed with DOB 

within 45 days of the inspection.

◆ 2017 LEAD-BASED PAINT INSPECTION 
DEADLINE IS DECEMBER 31—Under Local Law 1 of 

2004, this is the last day to perform the 2017 annual lead-based 

paint inspection of common areas, and apartments in which a 

child under age six resides, in any building erected before 

January 1, 1979.

MONTHLY JOURNAL REMINDERS
◆ 2017 THIRD-PARTY ELEVATOR INSPECTION 

REPORT DUE DECEMBER 31—This is the last day to 

file the 2017 annual report of every elevator’s inspection by a 

third party.

◆ 2017 ELEVATOR SELF-INSPECTION DEADLINE 
IS DECEMBER 31—This is the last day to perform the 

2017 annual self-inspection of every elevator.

◆ NYC PROPERTY TAXES DUE JANUARY 1—This is 

the last day to pay the third quarterly or second semiannual 

installment of 2017-18 taxes to the DOF.

◆ LOCAL LAW MANDATING FINAL INSPECTIONS
OF GAS PIPING SYSTEMS TAKES EFFECT
JANUARY 1—After this date, DOB must perform a final 

inspection of every gas piping system upon the completion of 

permitted work under Local Law 151 of 2016.

◆ STATE LAW MANDATING THAT CONDO AND 
CO-OP CORPORATIONS SUBMIT ANNUAL 
CONFLICT-OF-INTEREST REPORT TO 
GOVERNING BOARD TAKES EFFECT JANUARY 
1—Laws of 2017, Ch. 305 requires that the report list any 

transactions implicating the conflict-of-interest provisions of NY

Not-For-Profit Corporation Law §715.

◆ STATE PAID FAMILY LEAVE BENEFITS LAW 
TAKES EFFECT JANUARY 1—Under Laws of 2016, 

Ch. 54, as of this date employees must be allowed up to eight 

weeks of PFL at 50% of weekly wage, up to 50% of NYS 

average weekly wage; and employers must post notice of 

compliance supplied by insurance carrier “in plain view where 

all employees and/or applicants can readily see it”.

Date:        Thursday, January 25, 2018
                8:30 AM – 9:00 AM(registration, continental breakfast
                networking)
                9:00 AM – 11:00 AM (panel)
                11:00 AM - 11:30 AM (Q&A)

Where:     The SUNY Global Center, 
                116 East 55th Street, New York, NY 10022
Cost:        Free for CHIP members,
                $50 for non-members
RSVP:       Call CHIP at (212) 838-7442 or email rsvp@chipnyc.org
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